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MATTER OF:  Mary H. Harris--Claim for Retroactive
Promotion and Backpay

DIGEST: 1. Employee, classified as grade GS-11, alleges
that she performed grade GS-12 duties and was
wrongfully denied promotion for 6 years., Claim
for retroactive pay is denied since employees
are entitled cnly to salary of position they hold
regardless of the duties they perform.

2. Employee, classified ag grade GS ~11, alleges
she was wrongfully denied prom.otion to grade
GS-12 because of sex discrimination, Claim
for retroactive pay is denied since there has
been no determination that employee suffered
unwarranted or unjustified personnel action
under Back Pay Act because of discrimination.
Emplovee apparently failed to file formal com-
plaint of discrimination with employing agency
or Civil Service,

This action is a requesi for reconsideration of the denial on
May 1, 1875, by our Transportation and Claims Division {(now
Claims Dzwsmn) of the claim of Ms, Mary H., Harris for backpay
believed due as a former employee of the Department of the
Air Force .

Briefly stated, the facts are that Ms., Harris was promoted
in I‘ebruavy 1866, from Procurement Agent , grade G3-9, to
Contract Spemahut, grade GS-11. In July 1286, she was reassigned
to the position of Contract Administrator, grade GS-11, and she re--
mained at the grade GS-11 level until she was promoted to Contract
Administrator, srade GS-12, on December 10, 1972. Ms. Harris
states that since she was issued a Certificate of Appointment as
a contracting officer in July 1566, she had performed duties ¢f a
position nermaliy compensated at grade GS-12, and, therefore,
she claimed backpay for the period from July 26, 1966, to the
date of her retirement, July 12,1974, Her clalm was denied on
the grounds that an employee is entitled only to the salary of the
position to which he or she is appointed, regardless of duties, and
that there was no evidence that she had suffered sex discrimination
or an unjustified personnel action regarding her promotion or
classification,
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Cn appeal Ms, Harris argues that a grade GS-11 Contract
Specialist works with and assists warranted contracting officers

while warrents (Certlucates of Appointment) xssuea to contracting
officers were granted to ''GS-12s and above only.' Therefore, she

Ler A

claims that ssince she was issued a warrant in 1966 but was not
promoied to grade GS-12 until 1972 she is entitled to backpay.
In additicnn, when Ms, Harris was issued a new warrant on
June 30, 1072, she was advised that she would not be promoted
25 a result of this action. Cn appeal she questions how her
dutics and responsibilities can be ''unilaterally altered without
changing the position description, "

The administrative report disputes Ms. Harris' contention ‘
that warrants are issued only to employees at grade level G5-12

or sbove, “he report notes that there are three types of warrants
igssued, cone for Terminating Contracting Cfficers, one for Limited

Admiristrative Contracting Cfficers, and one for Administrative
Contracting Cfficers., The report states further:

"Warrants have been issued as low as the GS-9
level and go up through the G5-15 level in our
organization. However, employees are
classified to grade levels based on duties and
responsibilities agsigned by management (CSC
classification standards) and nct on the type of
warrant issued,

With regard to her position classification, the report states:

"A review of classification and other personnel
actions indicates that Mrs Harris's official
position duties were annually reviewed and
certified by the supervisor as accurate and
current during the time period claimed. Several
different desk audits were made by our Position
Classification Specialists adjusting her grade,
series and title to conform to her current

work assignments during annual surveys.

During these reviews, no allegations or
clasgification appeals or grievances concerning
discrimination were received from Mrs Harris
to our knowledge, Under AF and CSC regulations,
-an employee may appeal the grade, series, title
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and accuracy of his position description at

any time, Cur records indicate that Mrs Harris
did not file any classification appeals while under
different supervisors from 1866, We, therefore,
must assume that she felt her position was
classified correctly for she did not exercise

her employee appeal rights, "

As noted in our Transportation and Claims Division Settlement,
the general rule in cases of this nature is that an employee of the
Government is entitled only to the salary of the position to which he
is actually appointed, regardless of the duties he performs. See
B-183218, March 31, 1975. Vhen an employee performs duties
normally performed by one in a grade level higher than the one he
holds, he is not entitled to the salary at the higher level until such
time as he is promoted to the higher level. United States v, McLean,
95 U.S, 750 (1877); Coleman v. United States, 100 Ct. Cl. 41 (1843); -
Dianish, et al. v, United States, 183 Ct. Cl. 702 (1868); 52 Comp. -
Gen, 631 (1973). In Coleman v. United States, supra, a claimant sued
to recover money allegedly owed him because he hed been required
to perform duties at a grade level higher than the one he held, The
Court of Claims stated:

"There are innumerable instances in
the Government scrvice where employees of
a lower classification perform the duties of
a higher classification * % * The salarics
fixed by Congress are the salaries payable
to those who hold the office and not to those
who perform the dutiea of the office. Cne
may hold the office only by appointment by
his superior, and the law vests in the superior
the discreticn as to whether or not appointment
to the office shall be made, Where the plaintiff
has received the salary of the office to which
he is avpointed he has received all to wnich he
is entitled under the law, * * ¥7 (Limphasis
supplied.)

The courts have consistently held that a person's right to salary

" is determined by the position which he holds rather than the

duties he performs.
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It is also well settled that the power to appoint and to promote
civilian employees of the Federal Government is an exccutive
function and lies within the discretion of the head of the employing
agency. See Tierney v. United States, 168 Ct. Cl. 77 (1864);
Wienberg v. United States, 192 Ct. Cl. 24 (1970). Therefore,
until vis. Harris' position was classified upward and she was
appointed, she does not appear entitled to the pay of the higher
rated position. See Diznish, et al, v. United States, supra.

With respect to position classification we point out that the
authority for the establishment of positions, the grading thereof,.
and the appointment of individuals thereto, rests with the
administrative agency and the Civil Service Commission. When
a position is classified in accordance with regulations, an employee
may not be promoted retroactively, even though the agency may
subsequently reconsider its classification determination and
reclassify the position upwards, B~178562, July 10, 1973, and
B~-170500, COctober 29, 1970. As noted in the administrative /“/
report, an employee may appeal his position classification _
(see 5 C.F, R, Part 511 Subpart F (1975)), but Ms. Harris
apparently did not exercise her appezl rights. -~

Our Cffice has held as a genersl rule that an administrative
change in salary may not be made retreactively effective in ‘
the absence of a stztute so providing., 26 Comp. Gen. 706 (1947); e
39 id. 583 (1960); 40 id. 207 (1860), However, we have permitted e
adjustments (retroactively effective) of salary rates in certain
cases when errors occurred in failures to carry out nondiscretionary
administrative regulations or policies., See 34 Comp. Gen. 380
(1955) and 39 id. 550 (18€0). Also, we have permitted retro- /
active adjustments in cases where the administrative error has
deprived the employee of a right granted by statute or regulation,

See 21 Comp. CGen. 368, 375 (1941); 37 id.300 (1957); 37 id. 774
(1958), Under the Back P.y Act of 1966, 5 U.S.C. § 5556 (1870),

and the Civil Service Commission's regulations implementing the 7
Back Puy Act, 5 C, F. R, Part 550, Subpart H, there must beg a -
determination by an appropriate decision-making authority that

a personnel action taken by an authorized official was improper

or erroneous and such action must have resulted directly in the
withdrawal or reduction of pay or allowances of the cmployee.

As noted above, Ms. Harris' position classification has not been
determined to have been improper or erroneous, and Ms, Harris
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apparently nover exercised her classification appeal rights even
though her pogition was reviewed annually,

Mz, Harris &lsc argues on appeal that she was not promoted to
grade GS+12 upoen reccipt of her warrant becsuse of sey umcnmi-
natmn. 43 noted tn our Transportation and Clatms Livizien
{now Claims Ulvision) Scitlement, there is no evidence in the
record to indicote thot & forraal ccz‘,rlamt regarding alieged
dizcrimiination wag ever filed by Ais. Hearris during the period
in cuestion. {n aopeel Mis, Harris nintes that she had dizcussed
the "problem of sex dxscri mination’ periedically with har agency's
Civilion Personnel eprescontetive end with her superiors, and
ap:‘:arentlv, cn the hwls of those discussions, shz electsd net
to file & forn:zl com .‘er nt beeaugo .;ha felt it would cither be
futile or weulsd reflect 't f‘iy upan b ecord., *is, Harrls reouests
that wo revicw the m-m:::':m whikch she clam would ghow that
she was the only emrloyoe of the Uefonge chﬁ.tr.,ct Meznagement
pistrict holding a war Mrt but st grade level G-l

% z ‘,z‘mumt n 1'1 17 r‘.:mmza. in
i' the Lu“x.'.'w-s i dBiz is & wmioter for herdling
4 ‘g‘::f:*,' ".:.'”*’r the Civil Service Comanission in
b ormecutive rder 11475, dated fugu :r. 2, 1ei4g,

as '.v:.’.i “s ~‘x$ U, R.C. § /C’JC:* 4 gee, (Supp. I, 1072}, and the

I'c"'fu’atior'q e:, the Civil Service Comaanlssion, &5 contsined in

5 (, .. Port 713 (1675). ‘h ehove~citod provizions st forth
e ag Y"""C‘;Ao“r‘a 3 f\) the fl!in? ux & \.C..l-,.nl.-‘dx;t .-le the L}Jq:l(}jln.‘r‘ B
ageney or the Civil sService (ommvuxw. in addition, wilh /

\\

?“ 'r}'

mp enactment of Public Leow 82<201, 56 Sint, 103, the 1672
Armendments to the 1664 Civil Hights bcet, an agzrieved Federal
emplayce oy file e civil "r-tivz in Federsl eourt under certnin -
time restrictions, 42 U3, O €8 2000e=5, 16 (uop, TL 1672), e
Since there hiis been no dotermination by tho Zir Force or the
Civil Service vcr:m:i sio that 3.3, Borris wes denied a promotion
on the basis of seox diserin :muun. thore i8 no authority to awdrd
beckpay under the Hack Puy £ct

Finally, his, Harris arzues that a recent decision by the
United States Supreme Court lends sunport to her code, liowever,
thz decision in 1>1£‘)(‘.I‘!'§R1‘1t’: Feper Co, ef al. v, Liocdy et al.,
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to show the ir emplover acted in bad {zith {p order to be
€1 ﬂ-um t:k sknay under the 1664 Civil hights Act, as enende —
Fies o i:’:ar&;l»'&d emplovees In the private scctor whe had n -cde
2 4§ ,,.m - of discrin:ination before the Courts Sinece Xis, Hurris
w Fodled to excreige her right to file a diserimination camplaint
‘rx'if.‘n hey evploying sgoney or the Civil Service Commission and

B -
o

422 U. S. r{’:r' (1 75), held that it is not nceessary for employees /

;m,

Hoo boon no dvtﬁm*inatmn that Mg, Harris sufferced
"i v‘rz-*.;.: ‘m‘n during the poerlod in r'u-:sti"n. we must sustnin
the -r:."S':arta*wn and Jlaims Divicion (no“' Cizims
disaNowinyg iy, Harriz' claim,
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